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M a l p ra c t i ce  Pr e v e n t i o n  E d u ca t i o n  f o r  O r e g o n  L a w y e r s

Recently, lawyers have been the target of an 
alarming number of schemes involving fraudu-
lent checks.  The fraud can take many forms, but 
essentially it consists of some variation of the 
following scenario: Client hires lawyer, either by 
phone or by e-mail. Client gives lawyer a retainer 
in the form of a negotiable instrument (e.g., a stan-
dard check, a cashier’s check, a certifi ed check, or 
a money order – collectively referred to in this 
article as a “check,” unless otherwise noted). Al-
ternatively, lawyer receives payment from a third 
party for the legal matter in the form of a check.  
Lawyer then deposits the retainer or third-party 
check into lawyer’s trust account. Shortly there-
after, client requests that lawyer wire the funds to 
a particular bank account for purposes of the legal 
representation (e.g., payment of a loan to a third 
party, payment for a real estate deal, payment for 
the sale of a business, or payment owed to the 
client for a debt).  Lawyer thinks the check has 
“cleared” and follows client’s instruction to wire 
the funds into the specifi ed bank account.  After 
the funds have been wired, the bank discovers that 
the check lawyer deposited into lawyer’s trust ac-
count is fraudulent and recalls the funds released 
to lawyer’s trust account.  This either overdraws 
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Check Scams Target Lawyers

Open House at the PLF

Save the Date!

In celebration of its 30 years, the Professional 
Liability Fund is holding an open house on 
the afternoon of December 12, 2008. Light 
refreshments will be served. Come take a 
tour of our new offi  ce! Invitations will be 
sent by mail in November.

It is with great sadness that we announce 
the passing of Michael J. Sweeney, who 
served as an Oregon Attorney Assistance 
Program (OAAP) attorney counselor from 
1989 to 2007.  His 18 years at the OAAP 
were the source of inspiration, assistance, 
energy, information, and support for 
lawyers and their loved ones throughout 
Oregon.

Michael’s lifelong eff orts to combat 
the disease of addiction and promote 
recovery were far-reaching. He off ered 
assistance equally to those in need, 
without consideration of economic or 
social strata. He was full of great energy,            
kindheartedness, good humor, and 
optimism.  His good deeds live on in the 
changed lives of the many people and 
families he helped. His work went beyond 
the specifi c individuals he assisted; its 
positive impact will be felt through the 
families for generations to follow.

Michael will be missed greatly. His fi ght 
for those who suff er from addiction will 
continue through the many local, state, 
and national organizations he participated 
in and through the many people he 
inspired. 

In Memoriam

Michael J. Sweeney

1949 - 2008
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lawyer’s trust account or draws on the funds of another cli-
ent, which is a violation of ORCP 1.15-1.  

What’s a lawyer to do?   

How to Avoid Being Scammed

●   Scrutinize the form of retainer and payment arrangement.  
If a third party is providing the retainer, fi nd out more infor-
mation about the party.

●   Train staff to be aware that retainers received from clients 
or checks received from third parties may be fraudulent.

●  If your suspicion is raised, don’t accept the case or the mon-
ey.  At a minimum, do some background research about your 
client, such as asking for supporting documents regarding the 
legal matter (e.g., loan documents, judgments, contracts).  If 
the client is a business, verify that the company is legitimate 
by using directory assistance or doing an Internet search for 
the phone number.  Call the phone number to verify that the 
business is legitimate and ascertain whether your “client” is 
employed by the company and has authority to retain your 
services.  In many scams, the business may be real, but your 
“client” is either not an employee of the company or using 
his or her position for fraudulent purposes.

●  Call the issuing bank branch of the check to verify that 
the check is legitimate.  Use the phone book, the bank’s Web 
site, or directory assistance to obtain the phone number of 
the issuing bank branch. Do NOT use the telephone number 
printed on the check – it could be fraudulent.  

●  If the issuing bank will not or cannot verify the authen-
ticity of the check, ask your bank to call the issuing bank 
and make this inquiry before depositing the check into your 
trust account. It helps to have a good relationship with your 
banker.

●   If you cannot verify that the check you have is legitimate, 
consider terminating the legal representation of the client 
or waiting until the check has cleared and the funds are not 
subject to a chargeback (see the next section on “Available 
Funds” Isn’t Guaranteed Payment). Instruct your bank to no-
tify you immediately if it suspects fraud.

●  Verify money orders by calling the issuing company.  
Keep in mind that scammers might use a legitimate number 
on numerous money orders, so there is no guarantee that the 
money order is legitimate.

●   If possible, avoid wiring funds.  Make any payments from 
your bank accounts with a standard check.  Wired funds can-
not be recalled, but if you write a check, you may have a 
short window of time to recall it if you discover fraud.

●  Be especially cautious in accepting legal work initiated by 
overseas parties you do not know.

●  From the outset, make your clients aware of your offi ce 
policy on check clearing and release of funds.  It might be 
a good idea to put this policy in your retainer agreement so 
your clients will know when to expect payment.

●  Do not rely on your own eyes or expertise to assess the 
validity of a check. With the rise of color printers and scan-
ners, check scammers can easily produce a check that looks 
and feels authentic.  

Keep your eyes and ears open, trust your instincts, and 
don’t ignore red fl ags. If a case looks and sounds too good to 
be true, it probably is.

“Available Funds” Isn’t            

Guaranteed Payment 

The Expedited Funds Availability Act (a.k.a. Reg. CC; 
12 U.S.C. 4001; 12 CFR 229) requires banks to disclose to 
their customers when deposited funds will be made avail-
able.  However, there is a difference between the time when 
banks make the funds available and the time when fi nal pay-
ment by the issuing bank has been honored and collected 
(i.e., “cleared”).  When an attorney is given a cashier’s check, 
amounts under $5,000 will be available in one banking day.  
For checks over $5,000, the bank will notify the customer 
when the funds will be available; generally, this is 7 to 11 
business days.  Some banks make the funds available sooner 
and give the customer “provisional credit.”  As a result, in 
some situations an attorney may be allowed to draw upon 

2009 PLF Assessment

Remains at $3,200

The PLF Board of Directors is pleased to announce 
that the 2009 PLF assessment will remain the same 
as the 2008 assessment – $3,200.

Similar to 2008, the actuaries predict that a $3,200 
assessment in 2009 will provide suffi  cient income 
during the year to cover the cost of claims and 
operating expenses. The cost-of-claims fi gure 
is based on actuarial predictions of the number 
of cases (frequency) and the cost of those cases 
(severity). The cost of operating expenses is based 
on the projected annual budget.

The PLF board and staff  are very pleased with these 
positive trends. We thank our covered parties and all 
the members of the bar for their contributions to the 
PLF’s successes.
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these funds very quickly – yet it may turn out that the money 
hasn’t actually been collected from the issuing bank.  

Cashier’s checks present a special opportunity for scam-
mers because they are widely perceived to be as good as cash, 
and, in fact, legitimate cashier’s checks are guaranteed by 
the issuing bank. However, cashier’s checks are still checks, 
and banks can still recall the funds from a “cleared” check if 
subsequent processing fi nds it to be fraudulent. Many scams 
exploit the misconceptions surrounding cashier’s checks. 
Consequently, it is safest to follow the guidelines on check 
clearing outlined below, even for cashier’s checks.

Generally, when receiving any check, you should wait for 
the funds to be honored and collected by the issuing bank.  
This is often referred to as “waiting for the check to clear.” 
For an ordinary transaction with an established client or third 
party known to you, follow the PLF’s three-, fi ve- and ten-day 
recommendation: Wait three banking days for local checks, 
fi ve banking days for in-state checks, and ten banking days for 
out-of-state checks to allow the money to “clear.” However, 
you should wait at least ten banking days before authorizing 
any disbursements from your lawyer’s trust account in any 
of the following circumstances: (1) the transaction is with a 
new client or a client you are unsure about; (2) the amount of 
the check is very large (especially compared with the extent 
of legal services provided, if the check is a retainer); (3) the 
check is from an unknown third party; or (4) any aspect of the 
transaction raises (or should raise) your suspicions.

A July 2008 article in the Oregon State Bar Bulletin by  
Sylvia Stevens, “Trust Account Lessons,” discusses that a 
check is not “payment” until it has been presented and honored 
by the originating bank.  It may take a bank several weeks (or 
months if the check is drawn on a foreign bank) to discover 
that a check is fraudulent, because check forgers know how to 
delay confi rmation that the check is not legitimate.  For exam-
ple, check forgers may change the nine-digit MICR (magnetic 
ink character recognition) lines at the bottom of the check.  
The check may say the name of one particular bank, but the 
code on the check is drawn from a different institution.  This 
causes the check to be misrouted, which causes delays in pro-
cessing the check.  There is no banking regulation deadline as 
to how long a bank may wait to “charge back” your account 
and recall funds previously deposited. However, ten banking 
days for allowing a check to “clear” will usually be suffi cient 
time for a bank to determine whether a check is legitimate.  
For more information about Reg. CC, read “Waiting for ‘Go’ 
Dough: A Primer on Disbursing Client Funds,” by Sylvia Ste-
vens, Oregon State Bar Bulletin, June 2006.  

Generally, malpractice claims associated with attorney 
fees or trust accounts are not covered under the PLF’s Claims 
Made Plan, because these claims do not pertain to the legal 

Other Resources

“Trust Account Lessons,” by Sylvia Stevens, Oregon 
State Bar Bulletin, July 2008.

“Waiting for ‘Go’ Dough: A Primer on Disbursing Client 
Funds,” by Sylvia Stevens, Oregon State Bar Bulletin, 
June 2006.

“Embarrassed Lawyers Fall Victim to Internet Scams,” 
by Diane Curtis, California Bar Journal, July 2008.

“Lawyer Falls Prey to Pricey Internet Scam,” by R. Robin 
McDonald, Aug. 26, 2008, www.law.com/jsp/article.

jsp?id=1202424058323.

“Fraud Scam Alert,” by Deborah Gillis, LAWPRO 
Magazine, Winter 2008 (vol. 7 no. 1). www.practicepro.

ca/LAWPROMag/fraud_scam_alert.pdf.

A Guide for Financial Institutions: Compliance with 
Regulation CC, from the Federal Reserve Board. 
www.federalreserve.gov/Pubs/regcc/regcc.htm.

Expedited Funds Availability Act (EFAA – a.k.a. Reg. 
CC). 12 U.S.C. 4001; 12 CFR 229. www.federalreserve.

gov/bankinforeg/reglisting.htm.

Check Clearing for the 21st Century Act (a.k.a. Check 
21). www.federalreserve.gov/paymentsystems/

truncation/

advice provided but rather to the business aspects of the law 
practice.  A copy of the PLF Primary Plan can be found on 
the PLF Web site at www.osbplf.org, under Primary Cov-
erage, Coverage Plan.  For more information about PLF 
coverage, contact Jeff Crawford at 503-639-6911, 800-452-
1639, or jeffc@osbplf.org.

To protect yourself against these check scams, use your 
best professional judgment to determine whether accepting 
a particular matter is worth the risk of: (1) a bank charge-
back that you are responsible for, (2) a potential malpractice 
claim, and (3) a potential ethics complaint. Given that there 
is no guarantee the check you are getting has money behind 
it and the real facts may take time to surface, your best ap-
proach is to carefully scrutinize the money, the client, and 
the nature of the transaction. 

KIMI NAM

PLF STAFF ATTORNEY
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Filing Requires Bona Fide                 

Nexus to Property

A lis pendens notice is not appropriate in all cases.  Such 
notices are only appropriate in actions “in which the title to 
or any interest in or lien upon real property is involved, af-
fected or brought into question.” (ORS 93.740(1).)  There is 
little case law in Oregon explaining exactly what kinds of 
claims implicate an “interest” in real property.  

In terms of judicial gloss to that standard, in 1998 the 
Oregon Court of Appeals stated that, for a plaintiff to fi le a 
lis pendens, “the subject of the suit must be an actual interest 
in real property, not merely a speculative future one.”  Courts 
in other jurisdictions have held that the underlying claims 
must present an “adequate” or “fair” nexus to the subject real 
property.  The claim must not be merely “collateral” to the 
property, though the claimed interest can be less than a claim 
to fee simple ownership. Under these standards, a claim to 
specifi cally enforce a real estate purchase agreement, con-
struction lien, or a lease would easily qualify.  By contrast, a 
bare claim for money damages, such as a personal injury or 
trespass claim, would not. 

On occasion, lawyers assert claims to impose a “construc-
tive trust”  on real property as a tactic to fuse money damage 
claims with the property.  A number of out-of-state cases, 
however, have found that improper, at least in the absence of 

2009 Excess Coverage

Considering additional malpractice coverage? 
PLF excess rates are still at historic lows, and 
limits are available up to $10 million in total 
coverage. Applications for 2009 will be available 
in November. Check the PLF Web site (www.

osbplf.org) or call the PLF at 503-639-6911 or 
800-452-1639 for more information.

The Michael J. Sweeney

Memorial Grant for Treatment

of Alcoholism

In honor of the vast contribution Michael Sweeney 
made to the legal profession and the recovery 
community, the Oregon Lawyer Assistance Fund 
(OLAF) has established a grant in Michael’s memory.  
The Michael J. Sweeney Fund will provide funds for  
treatment to lawyers who otherwise would not be 
able to obtain the addiction treatment they need. 

OLAF is a 501(C)(3) corporation. For more   
information, contact David Culpepper, Thede 
Culpepper Moore Munro & Silliman, LLP, 111 SW 
5th Avenue, Suite 3675, Portland, Oregon 97204, or 
call any of OLAF’s board members: David Culpepper 
(503-416-6146); Barbara Fishleder (503-684-7425); 
Wallace Carson (503-364-7250); Lois Rosenbaum 
(503-294-9293); or Robert Moore (503-499-4486).

The Lis Pendens Doctrine           
In Real Estate Litigation

With the real estate market in fl ux, real estate litigation is 
on the rise.  For any litigation involving real estate, the key 
asset in play is often not money but the property itself.

This article provides a basic summary of an important 
doctrine to anyone litigating real estate disputes:  lis pen-
dens.  “Lis pendens” is a Latin term meaning “a pending 
lawsuit.”  It is a common law doctrine, codifi ed in ORS 
93.740, that operates to place the world on notice of a pend-
ing claim against real estate.  The doctrine creates no lien 
as a formal matter; it is solely a notice vehicle – that is, it 
imposes constructive notice on the world that any buyer of 
the property will take subject to the outcome of the pending 
litigation.

For better or worse, a plaintiff can use the doctrine to 
generate signifi cant leverage at the outset of a lawsuit.  
From a malpractice perspective, however, the key point to 
remember is that failing to fi le a lis pendens notice – when 
it is appropriate – can have a signifi cant detrimental impact 
on a claim against real property.  If a claimant fails to fi le, 
the party holding title can sometimes sell, lease, encumber, 
or otherwise transfer the property to a bona fi de purchaser.  
Although such transfers may not affect liability for dam-
ages, the loss of title by the defendant may, in practical 
terms, result in your client losing the economic value of the 
case.  Consequently, though lis pendens is merely a notice 
doctrine, its economic impact can be considerable and can 
preserve (albeit not create) legal rights.

Lawyers representing buyers of real estate should also 
beware if a notice appears on a title report.  Absent presale 
resolution, your client will be buying subject to the litiga-
tion.  That undesirable result is yet one more reason for you 
or your client to invest in a title report before buying real 
property. 
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allegations of fraud by the plaintiff or a prior determination 
imposing a constructive trust on the property.

Motions to Quash

When a lis pendens is fi led without suffi cient nexus to the 
property, the aggrieved party may move the court for an or-
der that the fi ling is a nullity. If the motion is successful, the 
court will order that the lis pendens fi ling be stricken from 
the property records, and the litigation would proceed from 
there. Courts ought to be receptive to such motions because 
the lis pendens statute is subject to abuse.  With the stroke 
of a pen, a claimant can hold up someone’s real property (or 
worse, an entire real estate development).  As a California 
court put it:  “The purpose of the lis pendens statute is to 
provide notice of pending litigation and not to make plaintiffs 
secured creditors of defendants nor to provide plaintiffs with 
additional leverage for settlement purposes.”  

It appears to be unsettled in Oregon whether a party who 
fi les an improper lis pendens notice is subject to liability for 
slander of title, or whether such fi lings are the subject of a 
litigation “privilege.” Caution is warranted on this front, 
however, because a bad faith lis pendens fi ling has the po-
tential for liability, and you don’t want to be the test case.

Logistics

The lis pendens form is simple.  It is generally comprised 
of a single cover page with the formal property description 
attached as an exhibit.  The form of the notice is prescribed 
by ORS 93.740(4), which sets forth a template for the docu-
ment.

Lawyers fi ling a lis pendens notice need to be sure, of 
course, that the legal description is correct.  The easiest way 
to get a copy of the legal description is to call a title company.  
Title companies are generally happy to provide lawyers with 

ABA Techshow 2009

On April 2-4, 2009, the ABA 
will sponsor its annual legal 
technology conference and 
expo. The ABA Techshow includes 
over 50 educational and training sessions in 16 
diff erent tracks and a 2-day expo of more than 100 
technology companies. For more information, go 
to www.abanet.org/techshow. Register using the 
PLF’s program promoter code EP914 and receive a 
$100 discount.

Just Getting Started in                   

Private  Practice?

On November 5-7, 2008, in Portland, the Professional 
Liability Fund is sponsoring a practical skills and ethics 
workshop, Learning the Ropes, for new admittees and 
lawyers entering private practice. 

The full seminar qualifi es for 15.5 MCLE credits, which 
will satisfy the MCLE requirements for new admittees’ 
fi rst reporting period. The fee for the program is $65 
and includes lunch on November 5 and 6. To print a 
registration form, go to www.osbplf.org and click 
on Upcoming Seminars. For more information, call 
DeAnna Shields at 503-639-6911 or 1-800-452-1639. 

copies of the vesting deed on the property.  Many will fax you 
a copy within an hour for free.  If the case merits it, pay for 
an insured report. You must also make sure that your property 
description is clearly legible.  Clerks will reject a fi ling if any 
aspect cannot be clearly read.  

You fi le the lis pendens notice with the county recorder of 
deeds where the subject property is located, not with the court 
in which the suit was fi led.  (Years ago, the fi ling of a lawsuit 
in Oregon was suffi cient in itself to place the world on notice 
of a claim, but that is no longer the law in Oregon.) Also, 
don’t forget your fi ling fee, which is generally calculated on a 
per-page basis.  Call the county recorder’s offi ce before fi ling 
so you know the amount of your check.

Finally, be sure to discharge your lis pendens fi ling after 
your case is over. Failure to discharge presents a potential li-
ability risk for your client (and potentially you), as a fi ling 
could interfere with or even disrupt a subsequent property 
transaction.

A more detailed discussion of Oregon’s lis pendens doc-
trine, with citations to legal authorities, is found in the Fall 
2006 issue of the Litigation Journal, a publication of the liti-
gation section of the Oregon State Bar.

 ERICK J. HAYNIE

 PERKINS COIE LLP

Thanks to Thomas C. Peachey, Foster Peachey & Young LLP, 
for his assistance with this article.
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20 Family Court
Paper Traps – Part II

Documents submitted to family court are frequently 
returned for some deficiency. This is the second in a 
two-part series describing the most common reasons for 
rejection or correction of family law papers. Part I was 
published in the  August 2008 issue of In Brief. Here are 
10 more traps to avoid.

11. Required Term Regarding Unreimbursed 

Health Insurance Is Missing. ORS 107.106(1) requires 
that any custody/parenting time or support order – under 
any ORS chapter – must address (1) payment of the child’s 
uninsured medical expenses and (2) maintenance of insur-
ance or other security for support. The federal government 
does not pay the state child support program to establish, 
modify, or enforce unreimbursed medical expenses unless 
those costs have been assigned a specific value as part 
of the child support formula or have been liquidated to a 
judgment establishing the obligor’s share of a percentage-
assigned responsibility. 

12. Findings Regarding “Cash Medical Support” 

Are Missing When Required. Under statutes effective in 
October 2007, the child support judgment must contain 
fi ndings to explain the award (or denial) of “cash medical 
support” when no coverage (public or private) is available 
for the child at the time the order is issued. This is the sum 
the court may award (as part of the child support formula 
calculation) to reimburse a parent for any out-of-pocket 
medical expenses exceeding $250 a year per child or to 
repay the state for OHP (Oregon Health Plan) coverage.  
The court has discretion to designate a “cash medical” sum 
in any case and factor it into the child support calculation 
but must make fi ndings (explaining the award or denial of 
award) when no private or public insurance is currently pro-
vided from either parent. OSR 137-050-410(4)(b), (5)(d). 

13. No Facts to Support Personal Jurisdiction 

for Out-of-State Service. The prima facie affidavit or 
some evidence must indicate why Oregon has minimum 
contacts with a respondent served out of state sufficient 
to exercise personal jurisdiction when monetary awards 
or other personal obligations are sought.  ORCP 4K lists 
the “long arm” test for domestic relations, but the catch-
all is minimum contacts consistent with due process.  
ORCP 4L.  See also ORS 110.318. 

14. Judgment Contains Terms Less Advantageous 

to Respondent Than Those in Petition (and No Stipu-

lation). If the judgment terms are less beneficial to the 
respondent, the court needs the respondent’s stipulation 
to the judgment terms, or the petitioner will need to seek 
relief through the judgment terms consistent with those 
pled in the petition or amend and re-serve.

15. Waiver of the 90 Days Is Sought Simply 

Through Judgment Rather Than by Motion and Af-

fidavit. Although it may be more efficient to address the 
waiver of the dissolution waiting period entirely in the 
judgment, ORS 107.097 requires a motion and an affidavit 
in addition to the judgment, which must find and recite 
the grounds of emergency or necessity and the supporting 
facts.  ORS 107.065(2)(c).  While a sworn judgment could 
constitute the required affidavit if no separate affidavit is 
prepared, a motion is still required by statute.

16. Court Fees Are Owing but no Disposition Re-

garding State Judgment for Deferred Fees Is Includ-

ed. ORS 21.692 allows a judgment when fees are deferred 
but not waived. Local practice in some counties requires 

Military Law CLE – Save the Date

On March 6, 2009, the OSB Military Assistance 
Panel and the Professional Liability Fund will 
present “What Every Lawyer Needs to Know 
About the Servicemembers Civil Relief Act 
(SCRA)” at the Oregon State Bar Center in 
Tigard. The seminar will provide an overview of 
the SCRA, and speakers will discuss how SCRA 
applies to various areas of the law. Look for more 
information in the next issue of In Brief. 

Oregon eCourt Update

Oregon eCourt implementation is proceeding as 
planned.  In August, the Oregon Supreme Court 
began accepting voluntary electronic fi ling of 
most court documents by Oregon practitioners. 
The Oregon Court of Appeals is expected to begin 
accepting electronic fi lings in early 2009. E-fi ling 
in the appellate courts is part of a fi ve-year plan 
to implement voluntary electronic fi ling, service, 
payment, records access, and content management 
in all Oregon courts.  The Oregon Supreme Court 
Web site, www.ojd.state.or.us/courts/supreme/

electronicFilingInfo.htm, contains information 
about technical support, hardware and software 
requirements, FAQ, and online tutorials.  
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that the proposed domestic relations judgment set out the 
proposed disposition (stipulated or otherwise) of the de-
ferred costs. Note that ORS 21.111(5) prohibits refunds of 
filing fees.  

17. UCCJEA Information Is Lacking or Reveals 

Problems. When the UCCJEA (Uniform Child Custody 
Jurisdiction and Enforcement Act) information is lacking, 
it is usually in a modification proceeding.  Even if the legal 
file shows a prior Oregon judgment on custody/parenting 
time, the court needs to know whether any UCCJEA mat-
ters are pending in other jurisdictions (e.g., dependencies, 
protective orders, or guardianships) and whether any other 
orders or judgments were entered elsewhere since Oregon 
made its judgment.  The court also needs to know whether 
the child is residing with someone other than a parent.  
Positive answers to any of these questions can affect the 
court’s jurisdiction to proceed with the modification.  The 
court essentially needs the same ORS 109.767 information 
that is required in the original petition.  If the case is at 
the “initial order” phase (ORS 109.741) and another home 
state exists, the parties should ensure that the issue is dealt 
with (i.e., obtain the home state’s declination of jurisdic-
tion) before the papers are forwarded to the judge for final 
signature.  

18. No Second Copy of Support Order for DOJ. 

Even if support is not paid through the Department of Jus-
tice (DOJ), a second copy of the support order is required 
by ORS 25.140 and UTCR 8.010(8)(a).  The agency makes 
an electronic image and keeps it for when/if a state case is 
ever opened.  Because the court must make sure that the 
agency gets a copy, the attorneys/litigants need to provide 
that extra copy to the court when the judgment is signed.

19. Incorrect Captioning on Judgments and Or-

ders (Particularly Limited Judgments vs. Temporary            

Orders).

● The Oregon Court of Appeals has ruled that trial 
courts do not have authority to enter limited judgments 
regarding temporary domestic relations relief outside 

of child support, spousal support, or other orders for 
the payment of money.  Explicit statutory authority for 
limited judgments addressing the payment of support or 
other money is set out at ORS 107.095(2).  Order to Dis-
miss Appeal on Court’s Motion in Mullarkey and Nemi-
roff, Oregon Court of Appeals Case No. CA A130533 
(Dec. 2005) (Justice Brewer).

● Because a money award implicates a judgment 
(ORS 18.005(14)) and because a “judgment document 
must be separate from any other document in the action” 
(ORS 18.038(3)), temporary terms for payment of sup-
port or money must be in a separate document labeled 
a “Limited Judgment” and containing a money award 
section (ORS 18.042(1)) if you wish those terms to have 
judgment lien effect.  

● If you do not wish the temporary orders for pay-
ment of support or money to have judgment lien effect, 
such terms may be included in a temporary order that 
also addresses custody, parenting time, or non-finan-
cial obligations.  No money award section is necessary.  
ORS 18.042.

Continued on page 8

In Brief Index

Available Online

The index of In Brief articles through November 2008 
is available online. To search or download the index, 
log on to the PLF’s Web site at www.osbplf.org, 
select In Brief under Loss Prevention, and then select 
In Brief Index.

If you do not have Internet access and would like 
a copy of the index sent to you, call Julie Weber at 
503-639-6911 or  1-800-452-1639.
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20. Facts Supporting Default (i.e., Reasons Why 

Petitioner Knows Respondent Is Not in Military). The 
federal Servicemembers Civil Relief Act (SCRA) requires 
sworn or declared-under-perjury-penalty facts supporting 
the allegation of non-service.  50 U.S.C. App. §521.  ORCP 
69B(2), (4).  This means facts that support why the petitioner 
believes the respondent is not in the military, not just the bald 
assertion that the respondent is not in the military.  Local 
practice in some family courts requires attachment of the De-
partment of Defense printout.  

NOTE: APPLYING FOR CHILD SUPPORT SER-
VICES IN JUDGMENTS. Parties may apply for child sup-
port services through the state (District Attorney’s offi ce and 
Department of Justice) by appropriate language in child sup-
port judgments.

A.   For LIMITED services (only collection and account-
ing), the following language in the payment section of the 
judgment is suffi cient.  No application signed by the parents 
is necessary:

“All payments of child support shall be made to the Or-
egon Department of Justice, Child Support Accounting Unit, 
P.O. Box 14506, Salem, Oregon, 97309.”

B.   For FULL services (collection, accounting, enforce-
ment, modifi cation, etc.), federal audit standards from the 
federal Offi ce of Child Support Enforcement require that the 
judgment contain a signed request by the party asking for 
program services. The Child Support Program recommends 
the following language in the judgment, preferably inserted 
beneath the judge’s signature.  The parent’s signature is need-
ed; the attorney’s won’t be accepted:

“By signing below, I am applying for full child support 
enforcement services (including enforcement) from the 
Child Support Program (CSP). I understand that an annual 
$25 fee will apply if over $500 is collected and distributed 
to the family each year, if I have never received TANF, tribal 
TANF, or AFDC in any state.

___________________    ______________________
Signature of Party             Date                   

 Parties do not need to apply for child support services 
through child support judgments.  A separate application 
form can be used at any time and is available at the Depart-
ment of Justice’s (DOJ’s) Division of Child Support Web 
site, http://dcs.state.or.us/forms/default.htm (see Form 
CSF 03-0574), or from the District Attorney/Division of 
Child Support (DA/DCS) offi ces (see http://dcs.state.

or.us/office_info/das.htm).
 

HON. MAUREEN H. MCKNIGHT

 MULTNOMAH COUNTY CIRCUIT COURT JUDGE

This article was approved by Chief Family Law Judge 
Nan Waller of Multnomah County Circuit Court and is 
posted on the court’s Web site at www.ojd.state.or.us/

mul/family.html. Comments or concerns may be directed 
to Judge McKnight at 503-988-3986 or maureen.mcknight@
ojd.state.or.us. 

Editor’s Note: In Part I of this article, published in the 
August 2008 issue of In Brief, on page 9, paper trap number 8 
cited ORS 20.020(8)(b)(B) in the third-to-last line of the para-
graph. That citation should have been ORS 25.020(8)(b)(B), 
consistent with the proper citation in the third line of the 
same paragraph. Please make note of this change.

2009 PLF Coverage Changes

The PLF Board of Directors’ proposed changes to 
the 2009 PLF primary and excess coverage plans 
were approved at the OSB Board of Governors 
(BOG) meeting on September 11, 2008.  The 
primary plan changes are as follows: Section I.8 
– the definition of damages; Section V.20 relating 
to coverage for actions in a special capacity; and 
Section IX.1.h pertaining to subrogation rights 
of the PLF.  The excess plan change is as follows:  
Section XIV regarding extended reporting 
coverage (“tail coverage”).  One approved change 
was made to both the primary and excess plans: 
Section V.4.b relating to defense of claims 
arising out of costs, fines, penalties, or sanctions.  
Information regarding these changes can be 
found on the PLF Web site at www.osbplf.org.

Family Law CLE – Save the Date

On May 1, 2009, the PLF will present a CLE on how 
to avoid the most common malpractice traps in 
the area of domestic relations law. Look for more 
information in the next issue of In Brief. 
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Resources for Staff 

News About Rules

Oregon Rules of Appellate Procedure: Users of the 
Oregon Appellate Courts’ electronic filing system will 
no longer have to pay a transaction charge; they will 
have to pay a document recovery charge of $.10 per 
page multiplied by seven copies of every document 
electronically filed, except for motions for extensions 
of time, consolidation, permission to file reply briefs or 
extended briefs, appellant’s motion to dismiss, or stipu-
lated motions to dismiss. (See Chief Justice Order No. 
08-047, August 21, 2008, amending Chief Justice Order 
No. 08-034, June 25, 2008, at www.publications.ojd.

state.or.us/RULE136.htm.)

New amended rules in Chapter 16: Filing by Electronic 
Means, have been adopted, effective August 25, 2008. 
The amendments require conventional filing in certain 
categories of cases: adoption, juvenile dependency 
(including termination of parental rights), juvenile de-
linquency, commitment of mentally ill and deficient 
persons, and stipulations for discipline in Oregon State 
Bar matters. Documents in all other cases may be filed 
electronically. (See Chief Justice Order No. 08-046, 
replacing the rules set forth in Chief Justice Order No. 
08-033, June 25, 2008, at www.publications.ojd.

state.or.us/RULE135.htm.)

Oregon Rules of Civil Procedure: The Council on 
Court Procedures seeks comments on the following 
proposed changes to the ORCP: 1G – a new enabling 
rule for future court rules allowing electronic filing 
and service of documents, except for service of sum-
mons; 7D(3) – clarifying requirements for service 
on corporations, limited liability companies, limited 

partnerships, general partnerships, and limited liabil-
ity partnerships; 54E – clarifying when offers to al-
low judgment may be filed; 59B – requiring written 
jury instructions; and 69 – addressing the form and 
filing of notices of intent to take default. You can 
view the proposed changes at www.lclark.edu/~ccp/

Amendments PublishedforComment.htm. Fax 
comments to the Council’s Executive Director, Mark 
Peterson, at 503-768-6540, or visit www.lclark.edu/

~ccp and click “Contact Us.” Comments must be re-
ceived by December 3, 2008, to be considered. 

Uniform Trial Court Rules: UTCR 5.100(1) contains 
specific requirements for giving opposing counsel or 
an unrepresented party the opportunity to object to the 
form of a proposed judgment or order submitted in re-
sponse to a court ruling. UTCR 5.100(2) requires that 
a certificate describing the manner of compliance with 
subsection (1) be attached to the proposed judgment or 
order. Many attorneys are still not complying with these 
requirements, which were effective August 2007. Judges 
in at least one circuit court are returning proposed orders 
or judgments that do not have the requisite certificate at-
tached. You can view current 2008 UTCRs at www.ojd.

state.or.us/programs/utcr/utcrrules.htm. 

Supplementary Local Rules: Proposed changes to the 
SLRs for Multnomah County Circuit Court, to be effec-
tive February 1, 2009, are available for review at www.

ojd.state.or.us/mul/2009_SLR_Changes.pdf. Cur-
rent 2008 SLRs for all Oregon trial courts can be viewed 
at www.ojd.state.or.us/web/OJDPublications.nsf. 

The average employee considers training a key 
component of job satisfaction.  Offering professional 
development opportunities to your staff is a cost-effec-
tive boost to employee morale, leading to qualified em-
ployee retention, smoother law office management, and 
a more professional law firm to serve your clients. In 
short, an investment in your employees is an investment 
in your firm.

Encourage staff participation in professional orga-
nizations for law office administrators, secretaries, and 

paralegals. Training opportunities abound. For a listing of 
national, state, and local professional organizations for law 
firm staff, go to www.osbplf.org, select Practice Aids and 
Forms under Loss Prevention, select Staff, and then select 
Chart of Professional Organizations for Law Firm Staff. If 
you do not have Internet access and would like a copy of 
the chart, call Julie Weber at 503-639-6911.

 SHEILA M. BLACKFORD

 PLF PRACTICE MANAGEMENT ADVISOR

Thanks to Kathryn M. Pratt, Law Offi ces of Kathryn M. Pratt, for her assistance with these tips.
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Recent Changes in the Law

Trusts/Estate Tax: On September 2, 2008, the IRS released Internal Revenue Bulletin 2008-35 (T.D. 9414), containing 
fi nal regulations under Code Sections 2036 and 2039.  The regulations address the portion of a trust that is included 
in a taxpayer’s gross estate when the taxpayer retains an interest in the trust that does not end before the taxpayer’s 
death. The regulations, which are effective July 14, 2008, apply to a variety of different kinds of retained interest trusts, 
including grantor retained annuity trusts (GRATs), grantor retained unitrusts (GRUTs), personal residence trusts (PRTs), 
qualifi ed personal residence trusts (QPRTs), charitable remainder annuity trusts (CRATs), and charitable remainder 
unitrusts (CRUTs). You can view the fi nal rules (26 CFR Part 20) at www.irs.gov/irb/2008-35_IRB/ar08.html. 

Home Mortgages: The Federal Reserve has amended Truth in Lending Act Regulation Z, effective October 1, 2009. 
For “higher-priced mortgages,” which include subprime mortgages for primary homes, lenders will be prohibited 
from making loans without verifying the borrower’s ability to pay. The regulation also bans prepayment penalties 
on subprime loans if payments can change in the fi rst four years. For all mortgages on primary loans, lenders will be 
banned from coercing appraisers to misrepresent the value of a home and required to give good-faith estimates of loan 
costs and provide payment schedules to borrowers. The regulation requires lenders to provide additional information 
to potential borrowers about rates and monthly payments. It also bans misleading or deceptive advertising practices. 
You can view the fi nal rule at www.federalreserve.gov/newsevents/press/bcreg/20080714a.htm.

Attorney-Client Privilege: Federal Rule of Evidence 502 has been amended to make it harder to inadvertently 
waive the attorney-client or work-product privilege. A party is now protected from waiving a privilege if the 
information was inadvertently disclosed, unless the disclosing party was negligent in its production or failed 
to take reasonable steps in seeking its return. All other documents dealing with the same subject matter as the 
disclosed document are protected unless fairness requires a different result. Effective September 19, 2008, the 
amendments apply to pending cases to the extent it is “just and practicable.” You can view a summary and the full 
text of the rule at www.govtrack.us/congress/bill.xpd?bill=s110-2450. 

Employment Law: The Americans with Disabilities Act (ADA) Amendments Act of 2008 overturns a few key U.S. 
Supreme Court decisions regarding the determination of whether an impairment affects a major life activity. The 
Amendments also reject the Supreme Court’s interpretation of the “substantially limits” standard and instruct the Equal 
Employment Opportunity Commission (EEOC) to revise its regulations defi ning that term. The resulting new defi nition 
is likely to be broader and more inclusive. The Amendments also change the test for whether an individual meets the 
requirement of being “regarded as” having a disability. The Amendments become effective on January 1, 2009. You can 
view a summary and the full text of the law at www.govtrack.us/congress/bill.xpd?bill=s110-3406.

Child Support Payments: The Defense Finance and Accounting Service (DFAS) is moving to a new payment system 
that will result in a change in child support payments for the Army and Air Force from one payment per month to 
two. The conversion will include voluntary allotments for child support and will replace MyPay, the current payment 
system. For more information, go to www.dimhrs.mil. For information on a specifi c Oregon child support case, go 
to http://dcs.state.or.us and select the Case Information link or contact your local child support offi ce.

Personal Injury: New Medicare reporting requirements for insurers (42 U.S.C. 1395y(b)(8)) will affect the settlement 
of personal injury cases. The new rules, which go into effect July 1, 2009, require liability (including self-insured), 
no-fault, and workers’ compensation insurers to determine whether an injured party is entitled to Medicare and submit 
certain information to the Centers for Medicare & Medicaid Services (CMS). According to CMS guidance published 
August 1, 2008, insurers must report 45 pieces of data, including the injured person’s Social Security number. All 
reporting must be submitted electronically; the penalty for failing to report is $1,000 per day. Attorneys disagree 
whether CMS will enforce Medicare Secondary Payer compliance for future injury-related costs in tort cases and require 
Medicare set-aside arrangements. Personal injury lawyers should be sure to inquire at case intake whether the client is 
a Medicare, Medicaid, or Oregon Health Plan benefi ciary to determine the existence of liens from these entities. More 
information about the rules is available on the CMS Web site at www.cms.hhs.gov/MandatoryInsRep/. 

Thanks to Melissa F. Busley, Dunn Carney Allen Higgins & Tongue LLP; Kathryn M. Pratt, Law Offi ces of Kathryn M. Pratt; and 
Tim Nay, Law Offi ces of Nay & Friedenberg, for their assistance with these tips.
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Tips, Traps, and Resources

Firm E-mail Address for Court Notices: Some courts 
no longer send written notices to attorneys and allow only 
one e-mail address per law firm for court notices. All law 
offices should have a firm e-mail address that is used 
exclusively for court notices. Whoever is designated to 
monitor this e-mail account should forward notices to the 
appropriate attorney as they are received. Everyone in the 
office should have access to this e-mail (i.e., the login and 
password). The e-mail address can be added to the contact 
information on your firm’s pleading paper.

FDIC Deposit Insurance: On October 3, 2008, FDIC de-
posit insurance temporarily increased from $100,000 to 
$250,000 per depositor through December 31, 2009. (Visit 
www.fdic.gov for more information.) PLF practice aids 
(at www.osbplf.org), Trust Accounting and Frequently 
Asked Trust Account Questions, have been updated ac-
cordingly. For clarification about a lawyer’s responsibil-
ity in the event of bank insolvency, see “Trust Accounts 
and the FDIC,” by Sylvia Stevens, in the Oregon State 
Bar Bulletin, October 2008, at www.osbar.org/publica-

tions/bulletin/08oct/barcounsel.html. 

Tax Talk Today®: This is a live Webcast program spon-
sored by the IRS that airs the second Tuesday of each 
month, featuring tax experts and professionals. The next 
program on Tuesday, November, 4, 2008, from 11:00 a.m. 
to 12:00 p.m. PT, will discuss “Preparing for the New 
Form 990,” regarding the new forms required for non-
profits. The programs are free, but you must register to 
participate. Past programs are archived on the Web site 
(e.g., “Retirement Plan Pitfalls,” July 8, 2008). Visit 
www.taxtalktoday.tv for more details. (Editor’s note: 
The PLF has not reviewed this program.)

EEOC Workplace Disability Guide: The Equal Em-
ployment Opportunity Commission (EEOC) has issued a 
question-and-answer guide to help employers better un-
derstand the requirements of the Americans with Disabili-
ties Act. The guide is available at www.eeoc.gov/facts/

performance-conduct.html.

Noncompetition Agreements: Sections 3 and 5 of 2007 
Oregon Laws Chapter 902 (SB 248) state that the amend-
ments to ORS 653.295 apply to noncompetition agree-
ments entered into on or after the effective date (January 
1, 2008), and that any noncompetition agreement entered 
into before that date will continue to be governed by the 
previous statute in effect. The printed version of 2007 

ORS 653.295 omits this effective date language; nev-
ertheless, the Legislative Counsel’s office confirmed 
that it was an editorial decision to omit this language 
and does not alter the effective date of the amendments. 
Noncompetition agreements executed before January 1, 
2008, are not affected by the 2007 amendments.

Nondisclosure Agreements Banned for CPAs: Effec-
tive January 1, 2008, the Oregon Board of Accountan-
cy adopted OAR 801-030-0020(13) prohibiting a CPA 
from entering into a nondisclosure agreement. The new 
rule defines a “nondisclosure agreement” as a written 
or oral agreement that prevents or inhibits the report-
ing of a violation to the Oregon Board of Accountancy 
or any other state or federal agency. If a CPA enters 
into an agreement containing a nondisclosure provision, 
the CPA can be subject to disciplinary action, even if 
the underlying reason for the nondisclosure provision 
would not have resulted in a violation. Lawyers who 
draft agreements for CPAs – even a settlement of a 
simple fee dispute – must not include a restriction on 
disclosure to the Oregon Board of Accountancy or other 
regulatory body. 

Criminal Records Searches: The Oregon Judicial De-
partment is alerting practitioners about inaccurate infor-
mation provided by a Web site, www.CriminalSearches.

com, which purports to search for criminal records nation-
wide for free. For more information, visit www.ojd.state.

or.us/aboutus/ONLINERECORDSCHECKS.htm.

Expert Medical Testimony: In the recent case of Mar-
cum v. Adventist Health System/West (September 16, 
2008), the Oregon Supreme Court reversed the Oregon 
Court of Appeals and held that an expert’s failure to in-
troduce either a scientifically demonstrable mechanism 
of causation or studies showing a high degree of cor-
relation is not grounds, by itself, to exclude the expert’s 
testimony as not scientifically valid. The court found 
that the expert sufficiently supported his differential di-
agnosis to “rule in” the plaintiff’s exposure to the chem-
icals as a possible cause of the symptoms. Questions as 
to the weight of the testimony, any weaknesses in the 
expert’s theory, and the ultimate issue of causation were 
for the jury to decide based on all the evidence. You 
can view the opinion at www.publications.ojd.state.

or.us/S055431.htm. 

Continued on page 12
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Tips, Traps, and Resources

Shareholder Derivative Actions: In Potter v. Hughes 
(October 10, 2008), the Ninth Circuit Court of Appeals 
held that the plaintiff in a shareholder derivative suit 
did not satisfy the demand requirement of FRCP 23.1 
because she was not named in the demand letter to the 
board of directors. The court was applying California 
law, which is identical to Delaware law on the demand 
requirement. You can view the opinion at www.ca9.us-

courts.gov/ca9/newopinions.nsf. 

Continued from page 11
Tortious Fraud: In Knepper v. Brown (October 9, 2008), 
the Oregon Supreme Court held that the element of 
“proximate cause” in tortious fraud is the same as “rea-
sonable foreseeability” in Fazzolari and Buchler. You 
can view the opinion at www.publications.ojd.state.

or.us/S055155.htm. 

Thanks to Greg Hendrix, Hendrix Brinich & Bertalan LLP; Ted Reutlinger, Chief Deputy Legislative Counsel; Karey A. Schoenfeld, 
CPA, LLM, Ferguson & Schoenfeld, PLLC; and Dee Crocker and Beverly Michaelis, PLF Practice Management Advisors, for their 
assistance with these tips, traps, and resources.


